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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code.
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The petition was tinely filed in response to a Notice of
Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determnation). Pursuant to section
6330(d), petitioner seeks review of respondent’s Final Notice of
Intent to Levy and Notice of Your Right to a Hearing (notice of
intent to levy) relating to her tax liabilities for 2002 and 2003
and civil penalties for 1999 through 2004.

Nei ther the underlying tax liabilities for 2002 and 2003 nor
the civil penalties for filing frivolous returns for 1999 through
2004 are in dispute. The issues for decision are whether:

(1) Petitioner was denied an opportunity for a fair and

meani ngful section 6330 hearing; and (2) the Appeals officer
abused her discretion in failing to provide petitioner an
opportunity to present an offer-in-conpromse (OC) at a hearing
as required by section 6330(b) and (c)(2)(A) (iii).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Wen the petition was
filed, petitioner resided in Nevada.
Petitioner failed to file tinmely returns for 2002 and 2003.
Respondent prepared substitutes for returns and issued notices of
deficiency to petitioner for 2002 and 2003 on July 20, 2004, and

June 21, 2005, respectively. Petitioner did not petition the
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Court in response to the notices of deficiency. On January 12,
2007, respondent issued a notice of intent to |levy, advising
petitioner that respondent intended to collect unpaid liabilities
for 2002 and 2003 and civil penalties for 1999 through 2004.

In response to the notice of intent to |evy, petitioner
mai | ed Form 12153, Request for a Collection Due Process Hearing,
on February 8, 2007. On Form 12153 petitioner states: “These
charges have al ready been disputed and are currently in
l[itigation. The IRSis attenpted [sic] to doubly collect. |
request a hearing to review records as to how these charges are
listed again”. Petitioner’s case was assigned to an Appeal s
officer fromrespondent’s Appeals Ofice in Fresno, California
(Appeal s Ofice).

On May 10, 2007, respondent sent petitioner a letter
acknow edgi ng petitioner’s request for a section 6330 hearing.
In the letter the Appeals officer stated:

| have scheduled a * * * [tel ephone section 6330

hearing] for you on June 14, 2007 at 10:00 AM (PST). |

will call you at the date and tinme indicated above.

This call will be your primary opportunity to discuss

with me the reasons you disagree with the collection

action and/or to discuss alternatives to the collection

action. If this tinme is not convenient for you, or you
woul d prefer your * * * [section 6330 hearing] to be

hel d by correspondence, please let nme know within
fourteen (14) days fromthe date of this letter.

* * * * * * *
You will be allowed a face-to-face conference on any
nonfrivol ous issue(s); however you wll need to provide

the nonfrivolous issue in witing or by calling nme
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within 14 days fromthe date of this letter before a
face-to-face conference will be schedul ed.

* * * * * * *

* * * For me to consider alternative collection nethods
such as an installment agreenent or offer in
conprom se, you nust provide any itens listed bel ow

In addition, you nust have filed all federal tax
returns required to be filed. [Enphasis added].

1 Conpl eted Col l ection Information Statenment
Form 433- A for individuals

Signed tax return(s) for the follow ng tax
periods. Qur records indicate they have
not been fil ed:

Type of Tax: 1040

Period or Periods: 2004 and 2005

I f you did not file a return because your
yearly inconme was bel ow t he anmount for
which a return is required to be filed,
pl ease | et nme know.

Pl ease send ne the itens |listed or checked above by My

25, 2007. | cannot consider collection alternatives at

your conference nor can | consider alternatives during

t he hearing process wthout the information requested

above.

On May 22, 2007, petitioner sent a certified letter thanking
the Appeals officer for their tel ephone conservation, stating:
“it would not be feasible for [her] to deal with the Fresno
O fice due to tinme and di stance constraints.” She al so requested
that her case be transferred to her | ocal Appeals Ofice in Las
Vegas, Nevada.

On May 30, 2007, the Appeals officer notified petitioner
that her case did not qualify for transfer to her |ocal Appeals

Ofice. The Appeals officer schedul ed the tel ephone section 6330
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hearing for June 14, 2007, at 10 a.m, advised petitioner to
conpl ete Form 433-A, Collection Information Statenment for \Wage
Earners and Sel f- Enpl oyed I ndi viduals, and requested petitioner
to file tax returns for 2005 and 2006.' The Appeals officer
enphasi zed that in order for collection alternatives, such as an
instal |l ment agreenent or an O C to be considered, petitioner had
to provide the requested information and file her 2005 and 2006
tax returns.

On June 10, 2007, petitioner sent a response to the Appeals
officer, stating that she did not understand why her case could
not be transferred to her | ocal Appeals Ofice, and requesting
the specific reasons her case did not qualify for transfer.
Petitioner also stated that she was unable to receive persona
phone calls during the schedul ed section 6330 hearing tinme, but
she was willing to proceed with a correspondence conference “once
[ she] received the answers to [her] questions.”?

On June 14, 2007, the Appeals officer called petitioner for

t he schedul ed tel ephone hearing, but petitioner was unavail abl e.

!Respondent’s May 10, 2007, letter refers to the filing of
petitioner’s 2004 and 2005 tax returns. However, in respondent’s
May 22, 2007, correspondence and pretrial nmenorandum respondent
requests that petitioner file returns for 2005 and 2006.
Petitioner does not raise this issue.

2Petitioner’s June 10, 2007, letter was received, stanped,
and dated by the Appeals Ofice on June 13, 2007, and stanped
received by the “Fresno Appeal s Canpus” on June 14, 2007.
However, in the Appeals officer’s case activity report, the
Appeal s of ficer does not acknow edge receipt of the letter.
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The Appeals officer |left a message for petitioner, asking her to
contact the Appeals Ofice.

On Septenber 18, 2007, the Appeals officer issued to
petitioner a notice of determ nation regarding the proposed |evy
action for 2002 and 2003. In the notice of determ nation the
Appeal s officer stated that petitioner did not provide the
requested information.® Also, the Appeals officer acknow edged
t hat al t hough petitioner did respond to the Governnent’s attenpts
to collect the bal ance owed, she offered no collection
alternatives during the appeals process, nor did she present
information that would warrant withdrawal of the filed notice of
intent to |evy.

Di scussi on

Under section 6330(a), a taxpayer is entitled to notice and
opportunity for a hearing before levy action is taken by the
Comm ssioner in the process of collecting unpaid Federal taxes.
Upon request, a taxpayer is entitled to a fair section 6330
heari ng conducted by an inpartial Appeals officer. Sec.

6330(b) (1), (3). The section 6330 hearing does not need to be
conducted face to face; a taxpayer may receive a fair hearing by
t el ephone or through witten correspondence. Sec. 301.6330-

1(d)(2), &A-D7, Proced. & Adm n. Regs.

At trial petitioner admtted that during the appeals
process she had not provided the requested docunentati on.
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When conducting a section 6330 hearing, the Appeals officer
is required to: (1) Qotain verification fromthe Secretary that
the requirenents of applicable |law and adm ni strative procedure
have been nmet; (2) consider certain issues raised by the taxpayer
such as collection alternatives; and (3) consider whether any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the taxpayer
that any collection action be no nore intrusive than necessary.
Sec. 6330(c).

Section 6330(c) also prescribes the matters that a taxpayer
may raise at a section 6330 hearing. Under section
6330(c)(2) (A, the taxpayer may raise any relevant issue relating
to the unpaid tax or the proposed |evy including: (1)

Appropri ate spousal defenses; (2) challenges to the

appropri ateness of collection actions; and (3) offers of
collection alternatives, which may include an O C. “The deci sion
to entertain, accept or reject an offer in conprom se is squarely
within the discretion of the appeals officer and the IRS in

general .” Kindred v. Conm ssioner, 454 F.3d 688, 696 (7th Gr

2006) .

Al t hough section 6330(c)(2)(A) provides taxpayers faced with
lien or levy actions the right to offer collection alternatives
during the section 6330 hearing process, this right carries with

it certain obligations. See Kindred v. Conm SsSioner, supra.
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Section 301.6330-1(e)(1), Proced. & Adm n. Regs., requires
t axpayers to provide all relevant information requested by the
Appeals Ofice, including financial statenments, for its
consideration of the facts and issues involved in a section 6330
hearing. Section 301.6330-1(d)(2), QA-D8, Proced. & Adm n.
Regs., provides:

A face-to-face * * *[section 6330 hearing] concerning a
collection alternative, such as an install nent

agreenent or an * * * [OC], wll not be granted unless
ot her taxpayers would be eligible for the alternative
in simlar circunstances. For exanple, because the |IRS
does not consider * * * TACs] fromtaxpayers who have
not filed required returns or have not nmade certain
requi red deposits of tax, as set forth in Form 656,
“Ofer in Conprom se,” no face-to-face conference wll
be granted to a taxpayer who w shes to make an * * *
[OC but has not fulfilled those obligations. * * *

[ Enphasi s added. ]

The Court has jurisdiction to review the Conm ssioner’s
determ nation. Sec. 6330(d). Wuen the validity of the
underlying tax liability is not at issue, the Court reviews the
Appeal s officer’s determ nati on under the abuse of discretion

standard. Sego v. Comm ssioner, 114 T.C 604, 610 (2000); Goza

v. Comm ssioner, 114 T.C. 176, 181-182 (2000). |In doing so, the

Court does not conduct an independent review of what woul d be an
acceptable O C. Rather, the Court reviews only whether the
Appeal s officer’s decision to issue the notice of determ nation
W t hout reviewi ng petitioner’s proposed O C was arbitrary,
capricious, or wthout sound basis in fact or law. See Wodral

v. Comm ssioner, 112 T.C 19, 23 (1999).
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Petitioner argues that she was denied a section 6330 hearing
in direct violation of section 6330(b)(1) and therefore was not
allowed to offer collection alternatives such as an O C.  The
Appeal s officer, however, advised petitioner that all requested
docunents had to be received before consideration of petitioner’s
collection alternatives. Petitioner has a history of not tinely
filing returns and not paying her Federal incone taxes.
Consequent |y, because petitioner did not conply with the requests
to provide all required docunentation, the Appeals officer was
not required to and did not transfer petitioner’s case to her
| ocal Appeals Ofice or conduct a face-to-face hearing. Sec.
301.6330-1(d)(2), Q%A-D8, Proced. & Admi n. Regs.

The Appeals officer sent a letter scheduling the tel ephone
section 6330 hearing for June 14, 2007. In her June 10 letter
petitioner requested a correspondence hearing, stating that she
was unable to receive personal phone calls at work and therefore
woul d be unavail able for the tel ephone section 6330 hearing. On
the date and tine of the tel ephone section 6330 hearing, the
Appeal s officer called petitioner, but she was unavail abl e.
Assum ng arguendo that the Appeals officer was unaware* that
petitioner was unable to receive phone calls during the schedul ed
t el ephone section 6330 hearing tinme or that petitioner requested

a hearing by correspondence, her case was not adm nistratively

‘See supra note 2.
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closed until 3 nonths after the schedul ed tel ephone hearing.

Thus, petitioner had notice and anple opportunity to submt the
Form 433-A and to file her 2005 and 2006 tax returns before her
case was admnistratively closed, but she failed to do so. See

Roman v. Commi ssioner, T.C Menop. 2004-20 (reasonable to issue

adverse section 6330 determ nation when, after 6 weeks, taxpayer
had failed to submt information requested with respect to an
aoQ.

It is well within the Appeals officer’s discretion to
require that petitioner be in full conpliance before accepting an

OC See Gegq v. Conmissioner, T.C. Meno. 2009-19; Gto's E-Z

Clean Enters., Inc. v. Comm ssioner, T.C Meno. 2008-54; Corona

Pat hol oqgy Servs., Inc. v. Conmmi ssioner, T.C. Meno. 2003-120. The

Appeal s of ficer was under no obligation to consider petitioner’s
O C without having received the requested docunents.® Thus,
there was a reasonabl e basis for the Appeals officer’s

determ nation. Therefore, the Court finds that petitioner was
afforded a fair and neani ngful opportunity for a section 6330
hearing and that the Appeals officer did not abuse her

di scretion. See Morlino v. Commi ssioner, T.C Meno. 2005-203

(uphol di ng the Conmi ssioner’s determ nation to proceed by |evy,

when the taxpayer was given a little over a nonth to provide the

SPetitioner is still free, having provided the appropriate
information, to submt an offer-in-conprom se.
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guestionnaire and OC formto the Appeals officer but failed to
do so).

The Appeals officer verified that all requirenments of
applicable law or adm nistrative procedure have been net and
bal anced the need for the efficient collection of taxes with
petitioner’s legitimte concern that the collection action be no

nmore intrusive than necessary. See sec. 6330(c)(1), (3)(0O

Tufft v. Comm ssioner, T.C Meno. 2009-59. Accordingly, the
Court holds that respondent’s proposed | evy shoul d be sustai ned.

O her argunents nade by the parties and not discussed herein
were considered and rejected as irrelevant, without nerit, or
nmoot .

To reflect the foregoing,

Deci sion will be entered

for respondent.




